From Voices of Freedom: A Documentary History Volume Two, edited by Eric Foner

149. Justice Robert A, Jackson, Dissent
in Korematsu v. United States (1944)

Source: Korematsu v. United States, 323 U.S. 214 (1944).

Unlike in World War I, the federal government during World War II
actively promoted a pluralist vision of the United States as a place where
persons of all races, religions, and national origins could enjoy freedom
equally. The great exception to this new emphasis on tolerance was the
experience of Japanese-Americans. In February 1942 the military per-
suaded FDR to order the expulsion of all persons of Japanese descent from
the West Coast. Authorities removed over 110,000 men, women, and chil-
dren, nearly two thirds of them American citizens, to internment camps
far from their homes,

In 1944, the Supreme Court denied the appeal of Fred Korematsu, who
had been arrested for refusing to present himself for internment. Speak-
ing for a 6—3 majority, Justice Hugo Black upheld the constitutionality of
the internment policy, insisting that an order applying only to persons of
Japanese descent was not based on race. As Justice Robert Jackson pointed
Outin his dissent, Korematsy was not accused of any crime, He con-
demned the majority for justifying a massive violation of civil liberties. In




1988, Congress apologized for internment and provided compensation to
surviving victims.

KOREMATSU WAS BORN on our soil, of parents born in Japan. The
Constitution makes him a citizen of the United States by nativity
and a citizen of California by residence. No claim is made that he is
not loyal to this country. There is no suggestion that apart from the
matter involved here he is not law-abiding and well disposed. Kore-
matsu, however, has been convicted of an act not commonly a
crime. It consists merely of being present in the state whereof heisa
citizen, near the place where he was born, and where all his life he
has lived.

Even more unusual is the series of military orders which made
this conduct a crime. They forbid such a one to remain, and they
also forbid him to leave. They were so drawn that the only way
Korematsu could avoid violation was to give himself up to the mili-
tary authority. This meant submission to custody, examination,
and transportation out of the territory, to be followed by indetermi-
nate confinement in detention camps. :

A citizen’s presence in the locality, however, was made a crime
only if his parents were of Japanese birth. Had Korematsu been one
of four—the others being, say, a German alien enemy, an Italian
alien enemy, and a citizen of American-born ancestors convicted of
treason but out on parole—only Korematsu’s presence would have
violated the order. The difference between their innocence and his
crime would result, not from anything he did, said, or thought differ-
ent than they but only in that he was born of different racial stock.

Now, if any fundamental assumption underlies our system, it is
that guilt is personal and not inheritable. Even if all of one’s ante-
cedents had been convicted of treason, the Constitution forbids its
penalties to be visited upon him, for it provides that “no attainder of
treason shall work corruption of blood or forfeiture except during
the life of the person attained.” But here is an attempt to make an
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otherwise innocent act a crime merely because this prisoner is the
son of parents as to whom he had no choice and belongs to a race
from which there is no way to resign. If Congress in peacetime legis-
lation should enact such a criminal law, I'should suppose this Court
would refuse to enforce it. |

But the “law” which this prisoner is convicted of disregarding is
not found in an act of Congress but in a military order. Neither the
act of Congress nor the executive order of the President, nor both
together, would afford a basis for this conviction. It rests on the
orders of General DeWitt. And it is said that if the military com-
mander had reasonable military grounds for promulgating the
orders, they are constitutional and become law, and the Court is
required to enforce them. There are several reasons why I cannot
subscribe to this doctrine.

It would be impracticable and dangerous idealism to expect or
insist that each specific military command in an area of probable
operations will conform to conventional tests of constitutionality.
When an area is so beset that it must be put under military control at
all, the paramount consideration is that its measures be successful
rather than legal. The armed services must protect a society, not
merely its Constitution. The very essence of the military job is to
marshal physical force, to remove every obstacle to its effectiveness,
to give it every strategic advantage. Defense measures will not, and
often should not, be held within the limits that bind civil authority
in peace. No court can require such a commander in such circum-
stances to act as a reasonable man; he may be unreasonably cau-
tious and exacting. Perhaps he should be. But a commander in
temporarily focusing the life of a community on defense is carrying
outa military program; he is not making law in the sense the courts
know the term. He issues orders, and they may have a certain
authority as military commands, although they may be very bad as
constitutional law.

But if we cannot confine military expedients by the Constitu-
tion, neither would I distort the Constitution to approve all that the



military may deem expedient. That is what the Court appears to be
doing, whether consciously or not. I cannot say, from any evidence
before me, that the orders of General DeWitt were not reasonably
expedient military precautions, nor could I say that they were. But
even if they were permissible military procedures, I deny that it fol-
lows that they are constitutional. If, as the Court holds, it does
follow, then we may as well say that any military order will be con-
stitutional and have done with it.

A military order, however unconstitutional, is not apt to last lon-
ger than the military emergency. Even during that period a suc-
ceeding commander may revoke it all. But once a judicial opinion
rationalizes such an order to show that it conforms to the Constitu-
tion, or rather rationalizes the Constitution to show that the Consti-
tution sanctions such an order, the Court for all time has validated
the principle of racial discrimination in criminal procedure and of
transplanting American citizens. The principle then lies about like
a loaded weapon ready for the hand of any authority that can bring
forward a plausible claim of an urgent need. Every repetition imbeds
that principle more deeply in our law and thinking and expands it
to new purposes. All who observe the work of courts are familiar
with what Judge Cardozo described as “the tendency of a principle
to expand itself to the limit of its logic.” A military commander may
overstep the bounds of constitutionality and it is an incident. But if
we review and approve, that passing incident becomes the doctrine
of the Constitution. There it has a generative power of its own, and
all that it creates will be in its own image. Nothing better illustrates
this danger than does the Court’s opinion in this case.

I'should hold that a civil court cannot be made to enforce an order
which violates constitutional limitations even if it is a reasonable
exercise of military authority. The courts can exercise only the judi-
cial power, can apply only law, and must abide by the Constitution,
or they cease to be civil courts and become instruments of military
policy.



